
Indic Legal Law Journal 
 

Volume No. 1 
Issue No. 1 
April - May 2022 
Pages: 1 - 6 
Author Name: Apurwa 
 

 1 

AGREEMENTS IN RESTRAINT OF MARRIAGE, TRADE AND LEGAL 

PROCEEDINGS. 

This Article is written by Apurwa, a student of Banaras Hindu University, Varanasi. This Article 

discusses about Void Contracts and three of its types, i.e., Agreements in Restraint of Marriage, 

Agreements in Restraint of Trade and Agreements in Restraint of Legal Proceedings. This article 

also envisages the exceptions involved in these agreements, and when it can be said to be a valid 

contract. 
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INTRODUCTION 

The Definition of Void Agreements is inscribed in section 2(g) of ICA1, which says, An agreement 

which is not enforceable or which do not have any legal binding is said to be Void. Also, Section 

10 of Indian Contract Act2 clearly mentions that, “all agreement are contracts if they are not 

expressly declared void”. An agreement can be void because of a few reasons, for instance: 

1. It is contrary to the standards of equity and decency or against the principles of public 

policy. 

2. If an impossible or an illegal act to an agreement is made to be done in the agreement. 

3. It can become subsequently void, if there is any modification or amendment in the law 

declaring it to be void.

 
1 Indian Contract Act, 1872. 
2 Indian Contract Act, 1872. 
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The Agreements in restraint of marriage, trade or legal proceedings are against the public policy, 

and therefore, are explicitly proclaimed to be void in the Indian Contract Act in Section 26, 27 and 

28 separately. However, these agreements has some exceptions. 

AGREEMENTS IN RESTRAINT OF MARRIAGE 

Agreements in restraint of marriage is given in section 263 of the Act. It says, all agreement in 

restriction of the marriage of any individual, other than a minor is void. The objective behind this 

provision was to allow individuals to enjoy their right to marry freely according to their own 

choices. Any restriction to this rule, either whole or fractional or wedding by any means, 

remarriage, people or class all are void.  It is imperatively observed that this section clearly declare 

that contracts of marriage in restraint of minor is not void.  

The instance of Lowe v. Peers4 set a trend in the law identifying with restriction of marriage. For 

this situation, the respondent battled that in the event that he weds some other individual except 

from the opposite party, for this he would give her 1000 pounds inside a quarter of a year of his 

marriage. It was held that such an understanding is void. 

Similarly, in case of Rao Rani v. Gulab Rani5, it was held that understanding among the two 

widows is allowed which isn't legitimately limiting the remarriage.  

AGREEMENTS IN RESTRAINT OF TRADE 

Agreements in Restraint of trade is given under Section 27 of ICA6. These types of agreements 

which prohibits any individual from practicing a lawful business or profession are classified as 

void agreements, as these types of agreement violates the fundamental rights of an individual given 

under Article 19(1)(g), Article 21 and Part XIII of the Constitution. Therefore, aside from two 

exemptions, which we will talk about underneath, all agreements in restriction of trade are void. 

The two exemptions lie in Sale of Goodwill and Partnership Act. 

 
3 Section 26 of the Indian Contract Act, 1872. 
4 (1768) 4 Burr. 2225.   
5 A.I.R. 1942 All 351. 
6 Indian contract Act, 1872. 
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In Madhub Chunder v. Rajcoomar Das7, it was held that, a respondent retailer consents to the 

another businessperson (opposite party) of comparative business to shut down his shop on the 

installment of cash which the respondent denied paying later, the agreement is void and the cash 

guaranteed is irretrievable. Thus, whether the limitation is general, incomplete or complete, 

inadequate or qualified, if the agreement is in the idea of a restriction of trade, it is void. 

ENGLISH LAW 

In English law, the restriction would be considered as valid if it is reasonable. Reasonable 

restriction here implies that must be a substantial interest which the party imposing restriction 

wants to protect, the interest is limited to which is important to ensure and is not in opposition to 

public policy, while the restrictions is valid in India if it falls within any of the statutory, or judicial 

created exceptions. 

In Nordenfelt v. Maxim Nordenfelt Guns8, there was a sale of goodwill by a creator and 

manufacturer, an agreement consisting the conditions was entered between the two: 

• Not to continue similar trade for a long time of 25 years, and  

• Not to take part in any business contending or at risk to contend in any case with the 

business until further notice carried on by the organization.  

He was sued for break of agreement when working with another organization. The subsequent part 

of the understanding is void. 

EXCEPTIONS 

There are two types of exceptions: 

1. Statutory Exceptions. 

Statutory exceptions can be further divided into two- 

a. Sale of Goodwill- Goodwill is an abstract intangible thing which can be sold. Once it 

is sold, all the right to use the name gets transferred to the buyer. Though the seller can 

 
7 (1874) 14 Beng. L.R. 76. 
8 (1894) A.C. 535. 
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also enjoy to carry out with the same name until restricted by the buyer through the 

contract. The restraint in this case is valid. The only thing is the agreement has to clearly 

specify the reasonable local limits of the restraint. 

 

In Chandrakanta Das v. Parsullah Mullick9, the plaintiff was the proprietor of transports 

that used to run along Pune to Mahabaleshwar. The litigant additionally had a 

comparable business in a similar region. To keep away from rivalry, the offended party 

purchased the litigant's business alongside the goodwill, and by contract caused him to 

make a deal to avoid starting a comparative business in the region for a long time of 3 

years. The respondent didn't consent and began his business. It was held by the court 

that the agreement was legitimate, as it fell inside the exemption to S.27. 

 

b. Partnership Act- Partnership Act, 1932 lays down four provisions in the partnership 

act which validate agreements in restraint of trade. These are: 

1. Section 11(2) says, that a partner to a firm shall not carry on any other business 

except that of the firm, until he is a partner. 

2. Section 36 (2) restricts a partner to carry on the same business within local limits 

and specified period, after he quits the partnership. 

3. Section 54 and Section 55 says that an agreement is valid if reasonable restrictions 

are imposed on the partners.  

In Daulat Ram v. Dharam Chand10, two comparable entrepreneurs, in an association, 

went to an arrangement that just each of their production lines would work in turn and 

the benefit will be shared between them. This limitation was held to be legitimate. 

 

2. Exceptions in Judicial Interpretations 

This article will deal with three exceptions, these are: 

a. Trade Combinations: Trade combinations made in order to regulate trades or 

business, or to fix prices, are not void. 

 
9 A.I.R. 1922 P.C. 167. 
10 A.I.R. 1934 Lah 110. 
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In Kores Mfg Co. v Kulok Mfg Co Ltd.11, The Companies were engaged in same 

business of manufacturing. They both agreed on an agreement that neither company 

would employ, without the written consent of the other. It was held that, profit sharing 

agreements on similar sale price is valid. 

 

b. Solus or Exclusive Dealing Agreements: The right given just to a single agent to sell 

their items in a specific neighborhood limit and cannot deal with any other 

manufacturers insofar as the purchaser or his agents carry on the business is legitimate. 

This type of restriction should be reasonable in nature.  

In Carliles Co. v Ricknauth Bucktermull12, there was an exclusive supply/marketing 

agreement of particular brand of dhotis to one party only. The Court held unreasonable 

term or long time contracts are not valid / enforceable. 

 

c. Restraint upon Employees: In the period of employment, a worker/representative 

might be controlled from taking part in any business in direct rivalry with that of his 

manager. 

In Charlesworth v McDonald13, A doctor having three years contract with the term of 

not practicing began his own practice subsequent to leaving the administration. Person 

himself, specialists, family members and relatives may likewise be banished upon 

agreement up to cash of commitment in the work.  

Restrictions allowed based on proprietary advantages or procedures. 

AGREEMENTS IN RESTRAINT OF LEGAL PROCEEDINGS 

Any agreement between the two parties that suspends either or the two of them from setting off to 

a courtroom if there arise an occurrence of resistance of the agreement, is a void agreement. 

Any condition in an agreement giving that neither one of the parties will reserve the privilege to 

uphold the agreement by lawful procedures is void. 

 
11 (1958) 2 W.L.R. 858. 
12 I.L.R. (1882) 8 Cal 809. 
13 I.L.R. (1898) 23 Bom 103. 
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Restraint in Legal Proceedings is given under Section 28 of ICA14. Section 28 renders two kinds 

of agreements void, namely: 

1. An agreement by which a party is limited totally or absolutely from upholding his legitimate 

rights emerging under an agreement by the standard lawful procedures in the ordinary tribunals. 

2. An agreement which restricts the time inside which the agreement rights might be authorized. 

Section 2815 will become possibly the most important factor when the limitation forced upon the 

privilege to sue is "absolute", that is, the parties are completely restricted from seeking after their 

lawful cures in the ordinary tribunals. The fractional or partial restraint will be legitimate. 

EXCEPTIONS 

1. Reference of future disputes to arbitration: The part doesn't deliver void an agreement by which 

at least two people concur that any contest which may emerge between them will be referred to 

arbitration and that solitary the sum granted in the arbitration will be recoverable.  

2. Reference of existing disputes to arbitration: This special case spares agreements to refer 

disputes to arbitration that have just emerged. Where the parties consented to refer their questions 

to arbitration, they were held to be bound to do as such. 

CONCLUSION 

The agreements in restraint of marriage, trade, and legal proceedings are unenforceable in the court 

of law as they hindered the very spirit of the contract. They are against the interests and rights of 

the parties involved. Not only this, all such agreements which are against the public policy are 

unenforceable by law and therefore, are declared void.  

 
14 Indian Contract Act, 1872. 
15 Section 28 of the Indian Contract Act, 1872. 


